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Objectives:

• To	  discuss	  what	  constitutes	  disclosure	  and	  apology,	  using	  healthcare	  
as	  an	  example
• To	  review	  factors	  which	  influence	  individuals’	  willingness	  to	  disclose	  
• To	  explore	  disclosure	  and	  apology,	  and	  how	  they	  relate	  to	  Just	  Culture	  
• Participants	  are	  encouraged	  to	  consider	  the	  roles	  of	  disclosure	  and	  
apology	  in	  their	  own	  profession/industry/workplace.	  
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Understanding	  harm

HARM

UNDERLYING	  MEDICAL	  
CONDITION

HEALTH	  CARE

Or	  combination	  of	  these

Healthcare	  associated	  harm:	  
Harm	  arising	  from	  or	  
associated	  with	  plans	  or	  
actions	  taken	  during	  the	  
provision	  of	  healthcare,	  
rather	  than	  an	  underlying	  
disease	  or	  injury

Inherent	  risks	  of
investigations	  or	  treatments
System	  failure(s)
Provider	  performance

Harm:	  
Impairment	  of	  structure	  or	  function	  of	  the	  body	  
and/or	  any	  deleterious	  effect	  arising	  there	  from
• Includes	  disease,	  injury,	  suffering,	  disability	  &	  death

Harmful	  incident:	  
A	  patient	  safety	  incident	  that	  resulted	  in	  harm
• Replaces	  “adverse	  event” and	  “sentinel	  event”

Patient	  safety	  incident	  =	  
An	  event	  or	  circumstance	  which	  could	  have	  resulted,	  or	  did	  result,	  in	  
unnecessary	  harm

Harmful	  incident:
A	  patient	  safety	  incident	  that	  resulted	  in	  harm
• Replaces	  “adverse	  event” and	  “sentinel	  event”
Near	  miss:	  
A	  patient	  safety	  incident	  that	  did	  not	  reach	  the	  patient
• Replaces	  “close	  call”
No	  harm	  incident:	  
A	  patient	  safety	  incident	  which	  reached	  a	  patient	  but	  no	  discernable	  
harm resulted
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Moving	  forward	  from	  a	  
patient	  safety	  incident
• Patient	  care:	  priority	  
• Disclosure	  
• Incident	  reporting
• Investigation	  &	  
analysis
• Sense-‐making:

• Morbidity	  and	  Mortality	  
conference
• “protected”	  venue

• Informal	  situations
• Commitment	  to	  
change?	  
• Share	  learnings?
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What	  is	  
Disclosure	  in	  
healthcare?

The	  process by	  which	  a	  
patient	  safety	  incident	  
is	  communicated	  to	  
the	  patient	  by	  
healthcare	  providers.	  
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What	  should	  be/needs	  to	  be	  included	  in	  a	  
“disclosure”?
• Acknowledgement	  
• Apology/expression	  of	  regret
• Factual	  explanation	  of	  what	  happened
• Explanation	  of	  what	  is	  being	  done	  to	  manage	  incident	  
• Explanation	  of	  how	  to	  avoid	  recurrence
• Commitment	  to	  prevent	  recurrence
• +/-‐ Offer	  of	  compensation

Reasons	  to	  disclose
• Ethical	  imperative	  to	  disclose	  adverse	  events:	  

• Patients	  have	  a	  right	  to	  know	  what	  has	  happened	  to	  them
• [Canadian	  Medical	  Association	  (CMA)	  Code	  of	  Ethics	  includes	  the	  following	  in	  their	  list	  of	  general	  

responsibilities	  of	  physicians	  to	  their	  patients:	  “Take	  all	  reasonable	  steps	  to	  prevent	  harm	  to	  patients;	  should	  
harm	  occur,	  disclose	  it	  to	  the	  patient.”]

• Disclosure	  is	  essential	  to	  allow	  informed	  consent	  for	  ongoing	  care	  
• [Regulation	  &	  legislation]:	  

• Public	  Hospitals	  Act,	  requires	  that	  the	  hospital	  have	  a	  system	  in	  place	  for	  disclosure	  of	  every	  critical	  incident	  (Government	  of	  
Ontario,	  2016).	  

• Additionally,	  healthcare	  organizations	  need	  an	  explicit	  disclosure	  policy	  for	  accreditation	  purposes	  (Accreditation	  Canada,	  
2015).	  

• Good	  communication	  strengthens	  physician–patient	  relationships
• Later	  discovery	  of	  an	  adverse	  event	  that	  has	  not	  been	  disclosed	  is	  damaging	  to	  the	  physician–patient	  

relationship	  
• Disclosure	  can	  provide	  an	  opportunity	  for	  forgiveness	  and	  reconciliation	  
• Good	  disclosure	  practice	  makes	  effective	  reporting	  and	  learning	  more	  likely	  
• Disclosure	  allows	  for	  just	  compensation	  to	  be	  sought	  following	  an	  adverse	  event	  
• Disclosure	  may	  reduce	  the	  likelihood	  of	  litigation	  following	  an	  adverse	  event	  
O’Connor,	  E.,	  Coates,	  H.M.,	  Yardley,	  I.E.	  &	  Wu,	  A.W.	  (2010).	  Disclosure	  of	  patient	  safety	  incidents:	  a	  comprehensive	  review.	  International	  Journal	  for	  Quality	  in	  Health	  Care,	  22(5),
371-‐379.	  
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How	  do	  patient	  safety	  incidents	  impact	  	  
patients	  and	  families?

Impact	  of	  patient	  safety	  incidents	  on	  patients

• Physical	  trauma
• Emotional	  trauma:	  patients	  and	  families
• Sad
• Anxious	  
• Depressed
• Traumatized
• Angry
• Guilt
• Fear	  (further	  harm;	  retribution	  from	  providers)

• Financial	  trauma:	  additional	  costs;	  lost	  income;	  compensation
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Minsu Ock, et al.

70

53.5%) were published from 2010 onward. Of the 99 articles, 
75 provided information on the frequency of DPSI (key ques-
tion 1), 33 articles included the expected effects of DPSI (key 
question 2), and 20 articles described the obstacles to and fa-
cilitators of DPSI (key question 3).

Key question 1-1: the frequency of disclosure of patient 
safety incidents among medical professionals

Table 1 summarizes the key findings on the frequency of 
DPSI among medical professionals. The findings were divided 

as follows: actual frequency, intentions in hypothetical cases, 
and simple intentions.

First, in terms of actual frequency, considerable variation 
was found in the reported frequency of DPSI among medical 
professionals [13-16]. Medau et al. [13] reported that 26 out of 
30 psychotherapists (86.7%) adopted the practice of disclos-
ing their errors, but Lander et al. [14] found that just 20 out of 
210 otolaryngologists (9.4%) reported that they disclosed er-
rors and adverse events to patients. In particular, the estimat-
ed frequency using retrospective reviews of medication error 

Table 1. Key findings on the frequency of and experiences with disclosure of patient safety incidents

Medical professionals The general public 
Actual frequency 
   or experience

There was considerable variation in the reported frequency of  
    medical professionals’ disclosure of patient safety incidents [13-16]
Disclosure of patient safety incidents was conducted more often  
   for minor errors than major errors [17,18]
Physicians tended to disclose patient safety incidents more  
   frequently than other medical professionals [19]

The general public reported less experience with the disclosure 
    of patient safety incidents than the reported frequency of medical 

professionals’ disclosure of patient safety incidents [33,34]
Most of the general public had little experience with full disclosure, 
    and medical professionals’ disclosures were insufficient to meet the 

needs and expectations of the public [35,36]
Intentions or 
    preferences in  

hypothetical cases

Contrary to the actual frequency of the disclosure of patient safety 
    incidents, in hypothetical cases, the intention to disclose patient  

safety incidents generally increased with increased severity of the  
disability caused by the medical error [17,20]

The intention to disclose patient safety incidents also increased 
    with increased clarity of the medical error in hypothetical cases [21-23]
Medical professionals were prone to conduct partial disclosure 
   rather than full disclosure [24,25]

Most of the general public absolutely advocated for the disclosure 
   of patient safety incidents in all types of hypothetical cases [25,37]

Simple intentions  
   or preferences

Most medical professionals expressed a simple intention to conduct 
    disclosure of patient safety incidents, and the numbers have gradually 

grown in recent years [23,26,27]
Most medical professionals thought that disclosure of patient safet 
   incidents was unnecessary in the case of near misses [17,22,28-32]

Most of the general public completely supported the disclosure of 
   patient safety incidents regardless of the type of incident [38-43]
Most of the general public thought that disclosure of patient safety 
   incidents was necessary in the case of near misses [38,41-43]

Figure 1. Flow chart of article selection.

Identification

Identified through databases  searching (n=4380)
- PubMed (2668)
- Cochrane (225)
- Scopus (1487)

Excluded articles after abstract reviews (n=205)
- No relevance to the disclosure of patient safety incidents (n=88)
-  Absent of empirical evidence about disclosure of patient safety 

incidents (n=113)
- No relevance to the key questions (n=4)

Excluded articles after full-text reviews (n=12)
- No relevance to the key questions (n=12)

Excluded articles after title reviews (n=3414)After duplicates removed (n=3730)

Articles included in abstract reviews (n=316)

Articles included in full-text reviews (n=111)

Articles included in qualitative synthesis (n=99)

Screening

Eligibility

Included

Ock,	  M.,	  Lim,	  S.Y.,	  Jo,	  M-‐W.,	  &	  Lee,	  S-‐I.(2017).	  Frequency,	  Expected	  Effects,	  Obstacles,	  and	  Facilitators	  of	  Disclosure	  of	  Patient	  Safety	  Incidents:	  a	  systematic	  review.	  
Journal	  of	  Preventive	  Medicine	  &	  Public	  Health,	  50,	  68-‐82.

Gallagher,	  T.H.,	  Garbutt,	  J.M.,	  Waterman,	  A.D.,	  et	  al.	  (2006).	  Choosing	  
your	  words	  carefully:	  how	  physicians	  would	  disclose	  harmful	  medical	  
errors	  to	  patients.	  Archives	  of	  Internal	  Medicine,	  166,	  1585-‐1593.
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Patients	  and	  families	  believe	  the	  patient	  has	  
the	  right	  to:
• Be	  informed about	  the	  potential	  harm.

• A	  comprehensive	  &	  timely	  investigation of	  the	  facts.

• An	  opportunity	  to	  provide	  input into	  the	  investigation.
• Empathy,	  understanding,	  and	  support during	  what	  might	  be	  a	  very	  
stressful	  time.

• Honest,	  open	  and	  transparent	  disclosure of	  the	  facts.

Patients	  for	  Patient	  Safety	  Canada

When	  it	  has	  been	  found	  that	  harm	  has	  occurred,	  the	  
patient	  expects:

• To	  be	  fully	  informed about	  the	  harm.
• Apology in	  a	  timely,	  respectful,	  and	  sincere	  manner.
• Acknowledgment of	  accountability	  and	  responsibility.
• To	  receive	  a	  complete	  and	  comprehensive	  report about	  the	  AE	  &	  to	  
have	  them	  shared.	  
• Informed	  of	  how	  the	  harm	  will	  be	  prevented.
• (Opportunities	  to	  be	  part	  of	  the	  improvement	  process)
• (Fair	  and	  timely	  compensation)
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Disclosure  should  address

3.	  emotional	  needs

2.	  information	  needs

1.	  clinical	  needs	  	  	  

First  things  first  - clinical  needs

1.	  Clinical	  Needs
• Assess	  and	  correct	  safety	  issues
• Fix	  or	  limit	  further	  harm
• Consider	  who	  should	  provide	  further	  care
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2.	  Information	  Needs
• determine known	  facts
• plan	  what	  you	  will	  say

3.	  Emotional	  Needs
• Anticipate	  patient’s	  
reactions

• Consider	  the	  need	  
for:
• family	  or	  other	  

support
• nurse	  
• social	  worker	  or	  

spiritual	  advisor
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enact and how they should enact incident disclosure:
the “100 patient stories” qualitative study
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Abstract
Objectives To investigate patients’ and family members’ perceptions
and experiences of disclosure of healthcare incidents and to derive
principles of effective disclosure.

Design Retrospective qualitative study based on 100 semi-structured,
in depth interviews with patients and family members.

Setting Nationwide multisite survey across Australia.

Participants 39 patients and 80 family members who were involved in
high severity healthcare incidents (leading to death, permanent disability,
or long term harm) and incident disclosure. Recruitment was via national
newspapers (43%), health services where the incidents occurred (28%),
two internet marketing companies (27%), and consumer organisations
(2%).

Main outcome measures Participants’ recurrent experiences and
concerns expressed in interviews.

Results Most patients and family members felt that the health service
incident disclosure rarely met their needs and expectations. They
expected better preparation for incident disclosure, more shared dialogue
about what went wrong, more follow-up support, input into when the
time was ripe for closure, and more information about subsequent
improvement in process. This analysis provided the basis for the
formulation of a set of principles of effective incident disclosure.

ConclusionsDespite growing prominence of open disclosure, discussion
about healthcare incidents still falls short of patient and family member
expectations. Healthcare organisations and providers should strengthen
their efforts to meet patients’ (and family members’) needs and
expectations.

Introduction
Health providers in Western countries are adopting “open
disclosure” policies that promote the discussion of healthcare
incidents with patients.1-5 Studies using hypothetical designs
have suggested that a gap exists between clinicians’ and patients’
views of what is appropriate incident disclosure. Clinicians tend
to consider unexpected clinical outcomes as less serious and
therefore less in need of disclosure than do patients.6 Clinicians
also err on the side of caution, whereas patients expect openness
and admission of responsibility.7 Such breakdowns in the
disclosure process exacerbate the distress patients experience
from the event itself.
Surveys of clinicians’ and patients’ perceptions of open
disclosure policy and practices also reveal important barriers to
open communication with patients after healthcare incidents.6 8 9

Several studies have highlighted clinicians’ concerns about the
personal, professional, and legal consequences of disclosure.10
Clinicians are also concerned about the considerable time and
effort often required for incident disclosure,11 including

Correspondence to: R Iedema r.iedema@uts.edu.au

Advertisement for study placed in national newspapers (see http://www.bmj.com/content/343/bmj.d4423/suppl/DC1)

Reprints: http://journals.bmj.com/cgi/reprintform Subscribe: http://resources.bmj.com/bmj/subscribers/how-to-subscribe

BMJ 2011;343:d4423 doi: 10.1136/bmj.d4423 Page 1 of 9
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What	  physicians	  don’t	  do	  well:

(a) Lack	  of	  (or	  inaccessibility	  of)	  timely	  open	  disclosure	  &	  inadequate	  
preparation	  

(b) inappropriate	  disclosure	  of	  unexpected	  outcomes;	  inadequate	  
disclosure	  (lacking	  open	  dialogue,	  sincere	  apology,	  plan	  of	  care	  and	  
for	  avoiding	  recurrence)

(c) lack	  of	  follow-‐up	  support
(d) lack	  of	  appropriate	  closure	  
(e) insufficient	  integration	  of	  open	  disclosure	  with	  improvement	  of	  

patient	  safety
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Why	  don’t	  physicians	  do	  a	  good	  job	  disclosing:	  
barriers
• Intrapersonal
• Interpersonal
• Institutional
• Societal
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Journal	  of	  Patient	  Safety,	  10(1),	  45-‐51

Facing	  Our	  Mistakes
David	  Hilfiker
“Medical	  school	  was	  also	  a	  very	  competitive	  place,	  discouraging	  
any	  sharing	  of	  feelings.	  The	  favorite	  pastime…seemed	  to	  be	  
sharing…the	  story	  of	  the	  patient	  who	  had	  been	  presented	  to	  one’s	  
team,	  and	  then	  describing	  in	  detail	  how	  the	  diagnosis	  had	  been	  
reached…The	  storyteller,	  having	  spent	  the	  day	  researching	  every	  
detail	  of	  the	  patient’s	  disease,	  could,	  of	  course,	  dazzle	  everyone	  
with	  the	  breadth	  and	  depth	  of	  his	  knowledge.	  Even	  though	  I	  knew	  
what	  was	  going	  on,	  the	  game	  still	  left	  me	  feeling	  incompetent,	  as	  it	  
must	  have	  many	  of	  my	  colleagues.	  I	  never	  knew	  for	  sure,	  though,	  
since	  no	  one	  had	  the	  nerve	  to	  say	  so…It	  almost	  seemed	  that	  one’s	  
peers	  were	  the	  worst	  possible	  persons	  with	  whom	  to	  share	  those	  
feelings.	  
Hilfiker,	  D.	  (1984).	  New	  England	  Journal	  of	  Medicine,	  310(2),118-‐22.
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Intrapersonal	  Barriers
Knowledge	  gaps:	  lack	  of	  knowledge	  of	  disclosure	  processes	  and	  protocols
• the	  disclosure	  policy	  of	  the	  institution	  
• the	  apology	  legislation	  for	  the	  region
• the	  stance	  of	  the	  liability	  carrier	  towards	  apology
• Lack	  of	  formal	  teaching	  on	  patient	  safety	  or	  disclosure/how	  to	  conduct	  a	  disclosure	  
meeting	  in	  the	  context	  of	  legal	  and	  insurance	  risk

Experiential	  gaps:
• neither	  observed	  a	  staff	  physician	  conduct	  a	  disclosure	  meeting,	  nor	  participated	  in	  a	  
disclosure	  meeting

Emotionally	  challenging:
Lack	  of	  insight	  among	  clinicians	  into	  what	  patients	  and	  family	  members	  regard	  as	  requiring	  
disclosure 
Concerns	  about	  how	  to	  disclose	  incident	  information	  to	  patients	  and	  family	  members 
The	  challenge	  of	  communicating	  with	  colleagues	  about	  (their)	  incidents 
Iedema,	  R.,	  Allen,	  S.,	  Sorensen,	  R.,	  &	  Gallagher,	  T.	  H.	  (2011).	  What	  prevents	  incident	  disclosure,	  and	  what	  can	  be	  done	  to	  promote	  it? Joint	  Commission	  Journal	  on	  Quality	  and	  Patient	  
Safety,	  37(9),	  409–417.
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Interpersonal	  barriers

• Fear	  of	  loss	  of	  relationship	  with	  the	  patient
• Fear	  of	  loss	  of	  reputation	  or	  damage	  to	  career	  progression	  
• Fear	  of	  loss	  of	  colleagues’	  respect
• Patients	  may	  have	  broader	  definition	  of	  medical	  error:
• Poor	  interpersonal	  skills
• Quality	  issues	  (eg.	  wait	  times)
• Studies	  indicate	  that	  patients	  understand	  medical	  errors	  to	  be	  inevitable;	  that	  
an	  error	  could	  happen	  during	  their	  care	  was	  frightening	  to	  them	  

Gallagher,	  T.H.,	  Waterman,	  A.D.,	  Ebers,	  A.G.,	  Fraser,	  V.J.,	  &	  Levinson,	  W.	  (2003).	  Patients’	  and	  physicians’	  attitudes	  regarding	  the	  
disclosure	  of	  medical	  errors.	  Journal	  of	  the	  American	  Medical	  Association,	  289(8), 1001-‐1007.

Institutional	  Barriers	  &	  Enablers

Barriers

• Lack	  of	  institutional	  support	  

• Absence	  of	  training	  in	  how	  to	  
conduct	  disclosure	  encounter

Enablers

• Development	  &	  implementation	  
of	  disclosure	  policy
• Education	  &	  training	  in	  the	  
management	  of	  PSI	  and	  
disclosure

Ock,	  M.,	  Lim,	  S.Y.,	  Jo,	  M-‐W.,	  &	  Lee,	  S-‐I.(2017).	  Frequency,	  Expected	  Effects,	  Obstacles,	  and	  Facilitators	  of	  Disclosure	  of	  Patient	  Safety	  Incidents:	  a	  systematic	  review.	  
Journal	  of	  Preventive	  Medicine	  &	  Public	  Health,	  50,	  68-‐82.
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Individual  
Accountability

Systems  
Issues

http://upload.wikimedia.org/wikipedia/commons/9/90/Embl%C3%A8me_de_la_Justice.jpg

Disclosure  &  
Just  Culture:

How  can  JC  be  
enacted  in  the  
disclosure  process?

What	  about	  your:
• Industry?
• Organization?

Work	  area	  design

Faulty  communication

New  or  unfamiliar  procedure

Lack  of  resources

Shift  work  fatigue

Constant  interruptions

Phone  calls

Pre-occupation
Need  to  hurry

Long  waits  to  be  seen

Dim  lighting

Noise

Many  sick  patients

Home  stress

Uncertainty

Violence

Short-staffed

Multi-tasking

Technology  won’t  work

Ambiguity

New  trainees

Hunger

How	  &	  why	  things	  go	  wrong
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TRUST:	  the	  5	  Rights	  for	  the	  Second	  Victim

1. Treatment	  that	  is	  just:
• Avoid	  stigmatizing

2. Respect
• Avoid	  blaming-‐shaming

3. Understanding	  and	  Compassion:
• Don’t	  abandon	  the	  healthcare	  provider

4. Supportive	  Care:
• Access	  to	  appropriate	  support	  services

5. Transparency	  and	  the	  Opportunity	  to	  Contribute:
• Culture	  of	  learning	  

Denham,	  C.R.	  (2007).	  TRUST:	  the	  5	  rights	  of	  the	  second	  victim.	  Journal	  of	  Patient	  Safety,	  3(2), 107-‐119.

• 90%  physicians  surveyed  disagreed  that  hospitals  and  healthcare  organizations  
adequately  support  them  in  coping  with  stress  associated  with  safety  incidents

• 82%  somewhat  or  very  interested  in  counseling  
• Barriers:  

•Taking  time  off  work
•Did  not  believe  counseling  would  be  helpful
•Confidentiality  concerns
•Negative  impact  on  record  of  employment
•Negative  impact  in  malpractice  insurance  costs

• 89%  ever  disclosed  serious  patient  safety  incident
• 18%  received  education  or  training
• 86%  somewhat  or  very  interested  in  receiving  education/training

Waterman,	  A.D.,	  Garbutt,	  J.,	  Hazel,	  E.,	  Dunagan,	  W.C.,	  Levinson,	  W.,	  Fraser,	  V.J.,	  &	  Gallagher,	  T.H.	  (2007).	  
The	  emotional	  impact	  of	  medical	  errors	  on	  practicing	  physicians	  in	  the	  United	  States	  and	  Canada.	  
Joint	  Commission	  Journal	  of	  Quality	  and	  Patient	  Safety,	  33:467-‐476.
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HOW	  do	  you	  TEACH	  
“this	  stuff”?

Impromptu

Informal

Formal

lectures
rounds
E-‐learning
simulation/role	  play

explicit	  role	  modeling
case	  review	  /	  ward	  rounds

Just	  in	  time
Responsive	  to	  immediate	  learning	  needs

Hidden	  curriculum
implicit	  role	  modeling
everyday	  encounters
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Societal	  barriers/enablers:	  Apology	  Legislation

• Many	  physicians	  are	  concerned	  that	  by	  offering	  a	  patient	  an	  apology	  for	  an	  
adverse	  event	  they	  will	  expose	  themselves	  to	  liability.
• One	  of	  the	  objectives	  of	  apology	  legislation	  is	  to	  reduce	  the	  concerns	  about	  the	  
legal	  implications	  of	  making	  an	  apology.	  The	  protection	  afforded	  by	  the	  apology	  
legislation	  is	  substantially	  similar	  from	  province	  to	  province.	  It	  typically	  provides	  
that	  an	  apology:
• does	  not	  constitute	  an	  admission	  of	  fault	  or	  liability
• must	  not	  be	  taken	  into	  consideration	  in	  determining	  fault	  or	  liability
• is	  not	  admissible	  as	  evidence	  of	  fault	  or	  liability

• The	  protection	  extends	  both	  to	  legal	  proceedings	  before	  courts	  and	  proceedings	  
before	  tribunals	  or	  quasi-‐judicial	  bodies,	  such	  as	  regulatory	  authority	  (College)	  
disciplinary	  committees	  or	  coroners'	  inquests.
• An	  apology	  is	  generally	  defined	  in	  the	  statutes	  as	  encompassing	  an	  expression	  of	  
sympathy	  and	  regret	  and	  a	  statement	  that	  one	  is	  sorry,	  or	  any	  other	  words	  or	  
actions	  indicating	  contrition	  or	  commiseration, whether	  or	  not	  the	  words	  or	  
actions	  admit	  or	  imply	  an	  admission	  of	  fault.

https://www.cmpa-‐acpm.ca/en/advice-‐publications/browse-‐articles/2008/apology-‐legislation-‐in-‐canada-‐what-‐it-‐means-‐for-‐
physicians

What	  are	  the	  implications	  of	  apology	  legislation?
The	  view	  of	  the	  liability	  carrier,	  CMPA:
• Physicians	  practising in	  a	  jurisdiction	  in	  which	  apology	  legislation	  has	  been	  enacted,	  
have	  statutory	  protection	  that	  any	  apology	  they	  make	  to	  a	  patient	  cannot	  be	  used	  
against	  them	  in	  subsequent	  court	  proceedings	  as	  evidence	  to	  establish	  fault	  or	  
liability.
• For	  physicians	  practising in	  a	  jurisdiction	  in	  which	  apology	  legislation	  is not in	  place:	  

• an	  apology	  was	  made	  and	  any	  admission	  of	  fault	  that	  might	  have	  been	  made	  during	  an	  apology	  
could	  be	  admissible	  in	  legal	  or	  College	  proceedings.

• Expressions	  of	  regret	  will	  be	  appreciated	  by	  all	  patients:
• At	  the	  post-‐analysis	  disclosure	  stage,	  after	  the	  analysis	  of	  the	  adverse	  event	  is	  complete	  and	  it	  is	  
clear	  that	  a	  healthcare	  provider	  or	  healthcare	  organization	  is	  responsible	  for,	  or	  has	  contributed	  
to,	  the	  harm	  from	  an	  adverse	  event,	  it	  is	  appropriate	  to	  acknowledge	  that	  responsibility	  and	  to	  
apologize.	  

• Avoid	  the	  use	  of	  words	  that	  express	  or	  imply	  legal	  responsibility,	  such	  as	  negligence,	  
liable,	  fault	  or	  failed	  to	  meet	  the	  standard	  of	  care.	  
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Alberta	  Evidence	  Act,	  Chapter	  A-‐18:	  Apology	  
Effect	  of	  apology	  on	  liability
26.1(1)	  In	  this	  section,	  “apology”	  means	  an	  expression	  of	  sympathy	  or	  regret,	  a	  statement	  
that	  one	  is	  sorry	  or	  any	  other	  words	  or	  actions	  indicating	  contrition	  or	  commiseration,	  
whether	  or	  not	  the	  words	  or	  actions	  admit	  or	  imply	  an	  admission	  of	  fault	  in	  connection	  
with	  the	  matter	  to	  which	  the	  words	  or	  actions	  relate.	  
(2)	  An	  apology	  made	  by	  or	  on	  behalf	  of	  a	  person	  in	  connection	  with	  any	  matter
(a) does	  not	  constitute	  an	  express	  or	  implied	  admission	  of	  fault	  or	  liability	  by	  the	  person	  

in	  connection	  with	  that	  matter
(b) does	  not	  constitute	  a	  confirmation	  or	  acknowledgment	  of	  a	  claim	  in	  relation	  to	  that	  

matter	  for	  the	  purposes	  of	  the	  Limitations	  Act,	  
(c) does	  not,	  notwithstanding	  any	  wording	  to	  the	  contrary	  in	  any	  contract	  of	  insurance	  

and	  notwithstanding	  any	  other	  enactment,	  void,	  impair	  or	  otherwise	  affect	  any	  
insurance	  coverage	  that	  is	  available,	  or	  that	  would,	  but	  for	  the	  apology,	  be	  available,	  to	  
the	  person	  in	  connection	  with	  that	  matter,	  and	  

(d) shall	  not	  be	  taken	  into	  account	  in	  any	  determination	  of	  fault	  or	  liability	  in	  connection	  
with	  that	  matter.	  

(3)	  Notwithstanding	  any	  other	  enactment,	  evidence	  of	  an	  apology	  made	  by	  or	  on	  behalf	  of	  
a	  person	  in	  connection	  with	  any	  matter	  is	  not	  admissible	  in	  any	  court	  as	  evidence	  of	  the	  
fault	  or	  liability	  of	  the	  person	  in	  connection	  with	  that	  matter.	  
(4)	  This	  section	  does	  not	  apply	  to	  the	  prosecution	  of	  an	  offence.	  

Why	  do	  patient	  sue?
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Unmet	  need	  for	  disclosure	  increases	  
litigation
Why	  patients	  sue	  doctors:
• To	  obtain	  access	  to	  medical	  records:
• Fulfill	  unmet	  information	  need	  for	  an	  explanation of	  what	  
happened

• Concern	  for	  standards	  of	  care
• Compensation	  for	  additional/ongoing	  healthcare	  costs	  
• Compensation	  for	  pain,	  suffering
• Accountability

Liability	  Claims	  and	  Costs

• University	  of	  Michigan	  Health	  System	  has	  fully	  disclosed	  and	  offered	  
compensation to	  patients	  for	  medical	  errors	  since	  2001.

• Retrospective	  before-‐after	  analysis from	  1995	  to	  2007.

• UMHS	  implemented	  this	  program	  without	  increasing its	  total	  claims	  and	  
liability	  costs.
• New	  claims/month/100	  000	  patient	  encounters: 7.03	  à 4.52
• Lawsuits/month/100	  000	  patient	  encounters:	   2.13	  à 0.75
• Interval	  to	  claim	  resolution: 1.36	  à 0.95	  year
• Average	  cost	  lawsuit:	   $405	  921à $228	  308

Kachalia,	  A.,	  Kaufman.	  M.A.,	  Boothman, R.,	  Anderson,	  S.,	  Welch,	  K.,	  Saint,	  S.,	  Rogers,	  M.	  (2010).	  Liability	  claims	  and	  costs	  before	  and	  after	  implementation	  
of	  a	  medical	  error	  disclosure	  program.	  Annals	  of	  Internal	  Medicine,	  153,	  213-‐221.
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The	  UMHS	  program	  
• Institution-‐wide	  comprehensive	  program	  that	  starts	  before	  a	  medical	  error	  
occurs,	  focussing on	  process	  improvement	  along	  with	  the	  risk	  management	  
aspects	  of	  a	  patient	  safety	  incident.
• Aiming	  to	  create	  realistic	  expectations	  for	  the	  patient	  
• May	  prevent	  some	  of	  the	  surprise	  or	  disappointment	  that	  the	  patient	  and	  
his/her	  family	  would	  otherwise	  experience	  when	  an	  adverse	  outcome	  
occurs.
• Department	  of	  Risk	  Management	  is	  charged	  with	  assisting	  healthcare	  
providers	  to	  identify	  patient	  injuries	  before	  they	  become	  claims.	  
• Online	  reporting	  system	  

American	  Medical	  Association.	  (2015).	  Early	  disclosure	  and	  compensation	  programs.

The	  UMHS	  program	  

• The	  UMHS	  claims	  management	  model	  follows	  three	  basic	  principles:	  
• Compensate	  quickly	  and	  fairly	  when	  unreasonable	  medical	  care	  causes	  injury;
• Defend	  medically	  reasonable	  care	  vigorously;	  and
• Reduce	  patient	  injuries	  (and	  therefore	  claims)	  by	  learning	  from	  patients’	  
experiences.	  
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Liability	  Claims	  and	  Costs	  and	  Costs	  Before	  and	  
After	  Implementation	  of	  a	  Disclosure	  Program

2001  Initial  
implementation

2003  Full  
implementation

Total  liability  
costs  per  
month

Legal  costs  
per  month

Patient  
compensation  
costs  per  month Kachalia,  A.,  et  al.  (2010).  Liability  claims  and  

costs  before  and  after  implementation  of  a  
medical  error  disclosure  program.  Annals  of  
Internal  Medicine,153,  213-221.

BUT…

• Computer	  modelling:	  
• Dependent	  on	  which	  data	  sources;	  including	  experts
• EDC	  programs	  may	  encourage	  patients	  and	  families	  to	  undertake	  a	  claim

• System	  of	  complaints	  and	  compensation
• Canada:	  anecdotally,	  increased	  complaints	  but	  fewer	  claims
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Ock,	  M.,	  Lim,	  S.Y.,	  Jo,	  M-‐W.,	  &	  Lee,	  S-‐I.(2017).	  Frequency,	  Expected	  Effects,	  Obstacles,	  and	  Facilitators	  of	  Disclosure	  of	  Patient	  Safety	  Incidents:	  a	  systematic	  review.	  
Journal	  of	  Preventive	  Medicine	  &	  Public	  Health,	  50,	  68-‐82.

If	  physicians	  did	  disclose,	  what	  then?
• Legal	  actions:
• does	  not	  appear	  to	  increase	  likelihood
• May	  reduce	  rates	  of	  lawsuits

• Patient-‐physician	  relationship:
• Improved	  patient	  satisfaction,	  improved	  credibility
• Improves	  evaluation	  of	  quality	  of	  care

• Provider:
• Reduces	  sense	  of	  guilt
• Reduces	  likelihood	  of	  similar	  safety	  incident
• Promotes	  professional	  behaviour,	  collaboration,	  respect,	  positive	  role	  
modelling	  to	  trainees
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Empathy	  	  =	  “emotional	  process	  with	  
substantial	  implications	  for	  moral	  behaviour”
“Empathic	  responsiveness	  requires:
(a)	  the	  cognitive	  ability	  to	  take	  another	  person’s	  perspective	  
(b)	  the	  cognitive	  ability	  to	  accurately	  recognize	  and	  discriminate	  another	  
person’s	  affective	  experience	  
(c)	  the	  affective	  ability	  to	  personally	  experience	  a	  range	  of	  emotions	  (since	  
empathy	  involves	  sharing	  another	  person’s	  emotional	  experience).”
Consequences:
1. Generates	  concern	  for	  the	  affected	  other
2. Prompts	  helping	  behaviour
3. Inhibits	  aggressive	  behaviours
Tangney,	  J.P.,	  Stuewig,	  J.,	  &	  Mashek,	  D.	  J.	  (2007). Moral	  emotions	  and	  moral	  behaviour.	  Annual Review of	  Psychology,	  58,	  345–372.	  

How	  would	  you	  assess	  empathy?

• As	  an	  observer?
• As	  a	  family	  member?
• As	  a	  colleague?

• Video:	  anesthesiology	  
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Initial	  Disclosure	  Meeting	  Checklist:

Elements	  of	  disclosure:
1. Introduction	  -‐ setting	  the	  stage
2. Posture	  and	  positioning
3. Content	  
4. Manner
5. Listening
6. Ending	  the	  meeting—wrapping	  up
The  Canadian  Medical  Protective  Agency.    Communicating  with  your  patient  about  harm:  disclosure  of  adverse  events.  2008.    
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Introduction:	  Setting	  the	  Stage

1. Introduce	  those	  present	  as	  required.	  
2. Introduce	  the topic	  for	  discussion
3. Ask	  if	  there	  is	  someone	  else	  whom	  he	  or	  she	  would	  

like	  present.

Posture	  and	  Positioning

1. Avoid	  barriers	  such	  as	  a	  desk.
2. Sit	  at	  eye	  level	  or	  a	  little	  lower	  whenever	  possible.
3. Appropriate	  eye	  contact	  and	  a forward	  sitting	  

posture	  will	  reflect	  concern.
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Content
1. Express	  regret	  as	  appropriate.	  
2. Find	  out	  what	  the	  patient	  already	  knows	  and	  is	  

experiencing.
3. Describe	  the	  clinical	  condition	  as	  it	  now	  exists.
4. Present	  the	  existing facts.	  
5. Do	  not	  speculate	  or	  blame	  others.
6. Emphasize	  how	  seriously	  you	  are	  taking	  the	  

situation.
7. Allow	  patient	  time	  to	  express	  feelings.

Manner

1. Be	  professional	  in	  appearance	  and	  demeanor.
2. Use	  plain	  language, avoid	  jargon.	  
3. Speak	  at	  a	  comfortably slow	  rate.	  
4. Focus	  on	  patient’s	  needs.	  
5. ?	  Touch	  ?
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Listening
1. Be	  attentive,	  genuine	  and	  convey	  concern.
2. Be	  sensitive	  to:
• any	  language	  barriers.	  
• the	  patient’s	  cultural	  background	  /	  values

3. Check	  for	  understanding	  frequently.
4. Patient’s	  non-‐verbal	  communication.
5. Gently	  seek	  clarification	  if	  you	  sense	  an	  unspoken	  

concern.	  
6. Welcome	  questions.

Ending	  the	  Meeting:	  Wrapping	  Up
1. Do	  not	  put	  a	  time	  limit on	  the	  meeting.	  
2. Questions?
3. Confirm	  the	  clinical	  next	  steps.
4. Summarize	  discussion	  of	  the	  facts.
5. Ensure	  the	  patient’s	  understanding.
6. Define	  nature	  and	  timelines of	  any	  analysis	  to	  

answer	  how/why	  the	  event	  occurred.	  
7. Provide	  contact	  information.
8. Arrange	  a	  follow-‐up	  meeting.
9. Informing	  patient’s	  family	  physician?
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Documentation
• Date,	  time,	  and	  location
• Name/roles of	  those	  present
• Facts of	  what	  occurred
• Reactions	  and	  responses
• Questions raised,	  answers	  given
• Agreed	  upon	  next	  steps
• Care	  plan
• Analysis	  of	  the	  event	  
• Follow-‐up	  meetings

• Share	  documents	  with	  patients/families

What	  NOT	  to	  do!

• Don’t	  be	  evasive
• Don’t	  use	  jargon
• Don’t	  be	  defensive
• Don’t	  speculate
• Don’t	  blame	  others
• Don’t	  rush	  
• Don’t	  script
• Don’t	  alter	  documentation

x
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Maple	  Leaf	  Foods	  – Listeria,	  2008
• Largest	  food	  processing	  company	  in	  Canada	  
• August	  4:	  a	  series	  of	  11	  food	  samples	  tested	  positive	  for Listeria	  monocytogenes.	  
• August	  7:	  Canadian	  Food	  & Inspection	  Agency	  (CFIA)	  initiated	  a	  food	  safety	  investigation.	  
• August	  17:	  the	  CFIA	  issued	  successive	  ‘Health	  Hazard	  Alerts’	  warning	  the	  public	  not	  to	  
consume	  or	  serve	  certain	  Maple	  Leaf	  cold	  meat	  products;	  voluntary	  recall	  of	  2	  products	  
• August	  20	  :	  MLF	  voluntarily	  expanded	  the	  scope	  of	  its	  recall	  and	  announced	  that	  the	  
Barton	  Road	  plant	  in	  Toronto	  (97B),	  would	  be	  temporarily	  closed.	  	  
• Aug	  20	  -‐ September	  6,	  the	  source	  of	  the	  outbreakwas	  confirmed	  to	  be	  plant	  97B,	  a	  hold	  
and	  test	  protocol	  for	  the	  plant	  was	  implemented,	  and	  daily	  public	  health	  press	  
conferences	  were	  held.
• August	  23:	  MLF	  expanded	  voluntary	  recall	  to	  cover	  all	  191	  products	  manufactured	  at	  97B.	  
• August	  24:	  Mr.	  McCain	  reiterated	  that	  MLF’s	  actions	  [were]	  guided	  by	  putting	  the	  public	  
health	  first.

How	  effective	  was	  this	  disclosure?

• https://www.youtube.com/watch?v=r9sw_SU7Wpg
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Michael	  McCain,	  CEO	  of	  Maple	  Leaf	  Foods,	  
Public	  apology	  -‐ August	  23,	  2008:	  
"My	  name	  is	  Michael	  McCain.	  As	  you	  may	  know	  Listeria	  was	  found	  in	  some	  
of	  our	  products.	  Even	  though	  Listeria	  is	  a	  bacteria	  commonly	  found	  in	  many	  
foods	  and	  in	  the	  environment,	  we	  work	  diligently	  to	  eliminate	  it.	  When	  
Listeria	  was	  discovered	  in	  the	  product	  we	  launched	  immediate	  recalls	  to	  get	  
it	  off	  the	  shelf.	  Then	  we	  shut	  the	  plant	  down.	  Tragically	  our	  products	  have	  
been	  linked	  to	  illnesses	  and	  loss	  of	  life.	  To	  Canadians	  who	  are	  ill	  and	  to	  the	  
families	  who	  have	  lost	  loved	  ones	  I	  offer	  my	  deepest	  sympathies.	  Words	  
cannot	  begin	  to	  express	  our	  sadness	  for	  your	  pain.	  Maple	  Leaf	  Foods	  is	  
23,000	  people	  who	  live	  in	  a	  culture	  of	  food	  safety.	  We	  have	  an	  unwavering	  
commitment	  to	  keeping	  your	  food	  safe	  with	  standards	  well	  beyond	  
regulatory	  requirements.	  But	  this	  week	  our	  best	  efforts	  failed	  and	  we	  are	  
deeply	  sorry.	  This	  is	  the	  toughest	  situation	  we've	  faced	  in	  100	  years	  as	  a	  
company.	  We	  know	  this	  has	  shaken	  our	  confidence	  in	  us.	  I	  commit	  to	  you	  
that	  our	  actions	  are	  guided	  by	  putting	  your	  interest	  first.”	  
https://www.youtube.com/watch?v=r9sw_SU7Wpg

Michael	  McCain,	  CEO	  of	  Maple	  Leaf	  Foods,	  
Public	  statement	  -‐ August	  25	  &	  27,	  2008:	  
• ‘Going	  through	  the	  crisis	  there	  are	  two	  advisers	  I’ve	  paid	  no	  attention	  
to.	  The	  first	  are	  the	  lawyers,	  and	  the	  second	  are	  the	  accountants.	  It’s	  
not	  about	  the	  money	  or	  the	  legal	  liability,	  this	  is	  about	  being	  
accountable	  for	  providing	  consumers	  with	  safe	  food.’

• ‘I	  absolutely	  do	  not	  believe	  this	  is	  a	  failure	  of	  the	  Canadian	  food	  safety	  
system	  or	  the	  regulators.	  Certainly	  knowing	  there	  is	  a	  desire	  to	  assign	  
blame,	  I	  want	  to	  reiterate	  that	  the	  buck	  stops	  here.	  We	  have	  an	  
unwavering	  commitment	  to	  keep	  food	  safe,	  and	  we	  have	  excellent	  
systems	  and	  processes	  in	  place	  but	  this	  week	  it’s	  our	  best	  efforts	  that	  
failed	  not	  the	  regulators	  or	  Canadian	  food	  safety	  system.’
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Aftermath

• 23	  deaths;	  57	  confirmed	  cases
• Class	  action	  lawsuits:	  CA	  $100	  million	  compensation	  claimed
• December	  2008:	  settled,	  CA	  $	  27	  million

How	  effective	  was	  his	  strategy?

• Business
• Shareholder
• Reputation
• Sales	  fell	  significantly
• Share	  prices	  fell
• October	  2009:	  returned	  to	  profitability
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Please	  discuss	  in	  your	  small	  groups:

•What	  is	  disclosure	  in	  your	  industry?
•How	  does	  it	  differ	  from	  disclosure	  in	  healthcare?
•Discuss	  in	  your	  small	  groups:	   5 min
• Share	  in	  large	  group:	   10	  min
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Conway  J,  Federico  F,  Stewart  K,  Campbell  M.  Respectful  Management  of  Serious  Clinical  Adverse  Events.
IHI  Innovation  Series  white  paper.  Cambridge,  Massachusetts:  IHI;;  2010.

Many	  thanks	  for	  participating!

Amy	  Nakajima
anakajima@bruyere.org


